COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 23

I1-17938 ' |

Chief, 0ffice of Invesbizations

Thers is returned herewith Report No. I-17938, dated December
17, 1952, together with supporting papers, concerning the dispoaition
of charges ¢ollected from deslers for the storage of tebacco in the
Goverment-cwned Charlotte Quartermaster Depot, Charlotte, Horth
Carolina, during a peried begimning in April 1548 and ending in June

During such period the depot was being operated by Tidewater
Charlotte Warehouses, Inc., under storage contracts entered into with
TlueCured Tobateo Oooperative Stabilization Covgpridieon (an sssociation
of tobacco growers). The matter precented for censideration lnvolves
the question of whietber the Govermment is entitled to the sua of
385,085.35 received by the Cooperative {rom payments nade by lobacco
dealers for storing and servieing tobaceo in the warehouse follou
ing the purchase of the tebaceo by the dealeras By pemmit datgd
Hovember L, 1947, the Department of the iruy granted the Departaent
of Rgrieuiture the use of the warehouse on a rent=free basie except
for maintenange and sarvice charges, By orsl arrangement the Depart-
nent of Agwiculfure, acting through the Cummodity Credit Corpovaetion,
turtgd the warehouste over to the Cocperative. The latier organiszation
dld not operats the warchouse, bub by successive anmal gtorage oon=
 tracts it granted use of the warehouse to Pidewater Charlotle Ware-

house, Inc. The storage contraets provided for the payment by the
Cooperative to Tidewater of a flat storage rate per hogshéted of
tobaces, plus handiing charges. The contracts containad no provieion
for storage of the tobacce following its sale te private dealers or
for amy division of the income from such storage operationge Since
the storage contraets containéd no provision for restorage operations
and the disposition of resulibing proceeds, orval arvangéments were

entered into between Tidewater and the Cooperative (uith the kuowledge |

of 0CG) $hereby Tidewater would be allowed hoF from storege revenue
on dealer tobacco up to 20,000 hogsheads, and 32§ over that amount,
#ith the balance to be paid to the Coopérative., Such arrangement,
which in effect constituted an mmendment of the storage contracts,
prevailed from April 19L8 until September 1949, when the contracting
parties sgreed that all receipts from dsaler storage should te Yurned
T : SOPEE 3 eeoprd-indlcates that altogether the
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Jooperative received 570,301.20 for storage charges from dealer
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tobacco under the informal arrangement with Tidewatexr, and $10,78h.15
for sevvices performed, or a total of 585,088.35, It is adninise
tratively reported that the Cooperative used the money it received
for storage of the dealer tobacto to repay the tobaeco loans and
that for ecach of the orop years involved the Cooperative has repald
all advances made by the Commodity COyedit Corperation.

Report Hoe. 117938 recommends that the Gaoperative be required
to refund the $85,085.35 received by it for dealer atorage and service
chargea. Dy lebter of April 27, 1953, two copies of the repowt were
transmitted to the Secretary of Agriculture for his comments and
report as to any depertmental action contemplated ln-the matter. In - - -
reply, there were received letters of August 11, 1953, and April 13, .
195k; from the Under Secretary of Agrioculture, setting forth im detail .
the oircumstances leading up to the transaotion. The letters state
various reasons aa to why the abovo recanrendation should not be
followed,:

The Department pain‘bs to the faets that the storage of the tobacco
after its sale wag inecldental to the overall program, since it would
have been 'mest unwise” if sales had been refuged because the buyers
were not in a pqsi.tion to move the tobadeo imnqdiatolm that no limie
tations were placed on the use of the faoility& and that the transe
actions in question were with the tatit consont of the Department.
Alsoy reference is made to ageounting and opeyating difficultdes which
would be involved in effecting nominal charges which it would be
necessary to assess against individual members of the Cooperative in
the evend refund should be ordered, togethey with adminigtrative coats
vhich would be incurred in making such determinations and the finaneial
status of the Gooperative,

The permit of Movember ki, 1947, under which the Department of

- the Army granted the Department of Agricultupe the use of the facility

. on a rent-free bagis, except for maintenance and service charges, pree
sumably was granted under authority of the aot of August 5, 1947, as
amended, 10 U.8.C. 1270, Under that act the Secretary of the Amy
18 authorized to lease surplus veal property upon such terms and cone
dtions as in his judgnent will mma'oe the nationsl defénse op will
be in the publiec interest: By the express provisions of the statute
such leases are not subject to aaetmn 321 of the Feonbmy Act of June
30, 1932, L7 Stat, )12, as amended (4O U.5.G. 303(b)), which requires that
the leasing of buildings and properties of the United States shall
be for a money consideration only. As indicated above the oral arrange=-
nents for dealer storaze entered into between Tidswater and the Cooperative
were mads with the knoﬂledge of Gemd,aty Credit Corperation and, pree

—gumably,- theCox Lion-ea inged-for-payment of the asb-prow——
ceeds from dealar ,bcrsge o the Umted Jtates. 3o far as the record
shows, however, the Govermment was not a third party beneficiary under
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these arrangements and nothing appears ln the record indicating
that the Goverument's representatives intended that the Government
would receive any financial benefit from sueh arrangements. In
guch conngotion, it has been held thst before a payty may sue on. a
contract to which he is not a party, it must appear that the cons
tract was made for his benefite. Campbell v, Anex] con Idmeatong
mpary, 109 Fe Suppe 7h1, affirmed 20k F. 24 670, In e cirdumse
stances, there would appear to be no legal basis. for meﬂing a
olaim sgaingt tha Cooperative for recevery of the amount of £85,088.38
received from dealep storage and service charges incident thereto,

= gecordingly, and in view of tha contention.ef the Department
of Agriculture that storage of the fobegco after its ssle was incls
dental to the overall program, it is not felt that any proper legal
vasis exists for undertaking further collection action against the
Cooperative,

. Attention is invited %o the concluding parsgraph of the Undey
Secretary's letter of April 13, 195k, and to the atbached copy of
memorandum of May 12, 195k, from the Aduinistrator, Price Support,
regpectively, recognizim he necessity of corrective action and
containing instructions iatended to guard sgainsgd any recuryence of
the present situation. '

I JSEPH CAMPBELL
Comptyoller Genepal
of the Undited States

Attachments




